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C O N C U R R I  N G   O P I  N I  O N

I  a gr e e  wi t h t he  ma j or i t y  t ha t  t he  " di s c ove r y r ul e "

s houl d not  be  a ppl i e d t o  pl a i nt i f f ' s  c l a i m.   The  Te e t e r s  c our t

he l d t ha t  t he  s t a t ut e  of  l i mi t a t i ons  wa s  t ol l e d unt i l  t he

pl a i nt i f f  di s c ove r e d or  by t he  e xe r c i s e  of  r e a s ona bl e  c a r e

s houl d ha ve  di s c ove r e d t he  f a c t ua l  ba s i s  f or  he r  c a us e  of

a c t i on.   

I n  t hi s  c a s e ,  i t  i s  pl a i nt i f f ' s  t he or y t ha t  a t  t he

t i me  of  t he  a l l e ge d e ve nt  s he  wa s  a wa r e  of  t he  t or t i ous

c onduc t ,  but  s he  r e pr e s s e d t he  me mor y of  t he s e  f a c t s  f or  a

pe r i od of  ye a r s .   I t  i s  pe r ha ps  a n ove r s i mpl i f i c a t i on,  but

s i mpl e  l ogi c  t ha t  one  c a nnot  " di s c ove r "  f a c t s  known or

pr e vi ous l y known.   The  di s c ove r y r ul e  a s  a nnounc e d i n  t hi s

j ur i s di c t i on pr e s uppos e s  t ha t  t he  pl a i nt i f f  wa s  i gnor a nt  of
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t he  t r ue  f a c t s  whi c h ha d be e n wr ongf ul l y  c onc e a l e d.   Compa r e

Doe  v .  Cof f e e  Count y  Boar d of  Educ at i on ,  852 S. W. 2d 899 ( Te nn.

App.  1992)  hol di ng t he  di s c ove r y r ul e  di d not  t ol l  t he  s t a t ut e

of  l i mi t a t i ons ,  whe r e  pl a i nt i f f s  kne w of  t he  a bus e  pr e vi ous l y,

but  onl y f i l e d l a t e r  upon " di s c ove r i ng"  t ha t  t he y ha d be e n

e mot i ona l l y  ha r me d.

I  do not  a gr e e  t ha t  we  s houl d de f e r  t he

de t e r mi na t i on of  t hi s  i s s ue  t o t he  Le gi s l a t ur e  a s  t he  ma j or i t y

s ugge s t s .   I  woul d f ol l ow t he  l e a d of  t he  Ne w Ha mps hi r e  c our t

i n St at e  of  Ne w Hamps hi r e  v .  J oe l  Hunge r f or d ,  1995 WL 378571

( N. H.  1995) ,  whi c h he l d t ha t  e xpe r t  t e s t i mony i s  r e qui r e d f or

t he  vi c t i m' s  t e s t i mony t o be  a dmi s s i bl e .   

Ge ne r a l l y ,  e xpe r t  t e s t i mony i s  ne c e s s a r y whe n t he

s ubj e c t  ma t t e r  r e qui r e s  t ha t  t he  c our t  a nd j ur y ha ve  t he  a i d

of  knowl e dge  or  e xpe r i e nc e  not  he l d by or di na r y wi t ne s s e s .  

Lawr e nc e  Count y  Bank  v .  Ri ddl e ,  621 S. W. 2d 735 ( Te nn.  1981) ,

a nd whe r e  c ommon knowl e dge  f ur ni s he s  no c r i t e r i a  f or  j udgme nt

or  whe r e  pr oof  de pe nds  on obs e r va t i on a nd a na l ys i s  out s i de  t he

c ommon e xpe r i e nc e  of  j ur or s ,  e xpe r t  t e s t i mony i s  r e qui r e d t o

e s t a bl i s h t he  pr oof .   The  Hunge r f or d  c our t  a l s o c i t e d t he

f ol l owi ng f r om Ame r i c a n J ur i s pr ude nc e :

A j ur y. . . i s  of t e n c onf r ont e d wi t h i s s ue s  whi c h
r e qui r e  s c i e nt i f i c  or  s pe c i a l i z e d knowl e dge  or
e xpe r i e nc e  i n  or de r  t o  be  pr ope r l y unde r s t ood,  a nd
whi c h a r e  not  s ubj e c t  t o  a n i nt e l l i ge nt
de t e r mi na t i on s i mpl y on t he  ba s i s  of  de duc t i ons  ma de
a nd i nf e r e nc e s  dr a wn f r om or di na r y knowl e dge ,  c ommon
s e ns e ,  a nd pr a c t i c a l  e xpe r i e nc e  ga i ne d i n  t he
or di na r y a f f a i r s  of  l i f e . . . On s uc h i s s ue s ,  t he
t e s t i mony of  a  wi t ne s s  wi t h s pe c i a l  knowl e dge  a nd
s ki l l  i s  r e qui r e d  i n  or de r  t o  a r r i ve  a t  a n
i nt e l l i ge nt  c onc l us i on.   

31A Am. J ur . 2d §32 ( 1989)  ( e mpha s i s  a dde d by t he  c our t ) .

The  a t t e nt i on gi ve n t o  s ome  we l l  publ i c i z e d
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a c c us a t i ons  ma y me a n t ha t  muc h of  t he  popul a t i on ha s  he a r d of

t he  c onc e pt  of  r e pr e s s e d me mor i e s .   Howe ve r ,  gi ve n t he  s t a t e

of  s c i e nt i f i c  knowl e dge ,  or di na r y pe r s ons  c a nnot  be  e xpe c t e d

t o ha ve  t he  e xpe r i e nc e  or  ba c kgr ound f or  a na l yz i ng s uc h c l a i ms

wi t hout  a s s i s t a nc e  f r om e xpe r t s .

Expe r t  s c i e nt i f i c  t e s t i mony i s  a dmi s s i bl e  " i f

s c i e nt i f i c ,  t e c hni c a l ,  o r  ot he r  s pe c i a l i z e d knowl e dge  wi l l

s ubs t a nt i a l l y a s s i s t  t he  t r i e r  of  f a c t  t o unde r s t a nd t he

e vi de nc e  or  t o  de t e r mi ne  a  f a c t  i n  i s s ue " .   Te nne s s e e  Rul e s  of

Evi de nc e  702.   The  f a c t or s  t o  t e s t  a dmi s s i bi l i t y  a r e  whe t he r

t he  hypot he s e s  a r e  f a l s i f i a bl e ,  r e f ut a bl e ,  or  t e s t a bl e ,

whe t he r  t he  e xpe r t ' s  t he or y ha s  be e n s ubj e c t e d t o  pe e r  r e vi e w

a nd publ i c a t i on,  or  f or  a  pa r t i c ul a r  s c i e nt i f i c  t e c hni que ,  t he

known or  pot e nt i a l  r a t e  of  e r r or  a nd t he  ge ne r a l  a c c e pt a nc e  of

t he  t he or y.   Daube r t  v .  Me r r i l l - Dow Phar mac e ut i c al s ,  I nc . ,  113

S. Ct .  1286,  2796- 2797 ( 1993) .

Si nc e  Daube r t ,  f e w c our t s  ha ve  a ddr e s s e d t he

a dmi s s i bi l i t y  of  e xpe r t  t e s t i mony f or  r e pr e s s e d me mor y

t he or i e s .   Cl e a r l y,  t he  U. S.  Supr e me  Cour t  he l d t ha t  FRE 702

ha s  s upe r s e de d Fr y e ' s  " g e ne r a l  a c c e pt a nc e "  t e s t .   Unde r

Daube r t  t he  s c i e nt i f i c  t e s t i mony ne e d not  be  known t o a

c e r t a i nt y.  Howe ve r ,  t he  Daube r t  c our t  r e nde r s  t he  t r i a l  j udge

a  " g a t e ke e pe r "  o n t he  a dmi s s i on of  e xpe r t  s c i e nt i f i c

t e s t i mony.   The  c our t  t e a c he s  t ha t  whe n s c i e nt i f i c  t e s t i mony

i s  pr of f e r e d,  i t  i s  t he  t r i a l  c our t ' s  r e s pons i bi l i t y t o

de t e r mi ne  whe t he r  t he  e xpe r t  i s  t e s t i f yi ng t o s c i e nt i f i c

knowl e dge  t ha t  wi l l  a s s i s t  t he  t r i e r  t o  f a c t  t o unde r s t a nd a nd

de t e r mi ne  a  f a c t ua l  i s s ue ,  whi c h e nt a i l s  a  pr e l i mi na r y

a s s e s s me nt  of  whe t he r  t he  r e a s oni ng or  me t hodol ogy unde r l yi ng
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Ad d i t i o n a l l y ,  Br o wn  Un i v e r s i t y ' s  Ch i l d  a n d  Ad o l e s c e n t  Be h a v i o r  Le t t e r ,  

Vo l .  1 0 , # 4 ,  Ap r i l ,  1 9 9 4 ,  i n  a  s p e c i a l  r e p o r t  " I s  Ch i l d r e n ' s  Me mo r y

Re l i a b l e "  v i v i d l y  d e mo n s t r a t e s  t h e  n e e d  f o r  mo r e  s c i e n t i f i c  r e s e a r c h

b e f o r e  a l l o wi n g  e x p e r t s  t o  g i v e  g e n e r a l  c r e d a n c e  t o  r e c a l l e d  c h i l d h o o d

me mo r i e s .
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t he  t e s t i mony i s  s c i e nt i f i c a l l y va l i d,  a nd whe t he r  t ha t

r e a s oni ng or  me t hodol ogy pr ope r l y c a n be  a ppl i e d t o  t he  f a c t s

a t  i s s ue .   Daube r t ,  p .  2796.   

Daube r t  r e qui r e s  t he  t r i a l  j udge  t o  " e ns ur e  t ha t  a ny

a nd a l l  s c i e nt i f i c  t e s t i mony or  e vi de nc e  a dmi t t e d i s  not  onl y

r e l e va nt ,  but  r e l i a bl e " .   I  be l i e ve  i t  i s  we l l  doc ume nt e d t ha t

t he  c ur r e nt  s t a t e  of  s c i e nt i f i c  knowl e dge  a bout  r e pr e s s e d

me mor y i s  t oo c ont r a di c t or y a nd i nc onc l us i ve  t o  be  a  r e l i a bl e

ba s i s  f or  e xpe r t  t e s t i mony a t  t hi s  s t a ge  of  s c i e nt i f i c

knowl e dge  a nd de ve l opme nt .  The  c onc ur r i ng opi ni on of  J us t i c e

We a ve r  i n  Le mme r man  obs e r ve s :

The r e  i s  no a gr e e me nt ,  on t he  vi a bi l i t y  a nd
r e l i a bi l i t y  of  r e pr e s s e d me mor y s yndr ome  wi t hi n t he
Ame r i c a n Me di c a l  As s oc i a t i on or  t he  Ame r i c a n
Ps yc hi a t r i c  As s oc i a t i on.

The  j us t i c e  f oot not e s  nume r ous  wor ks  di s c us s i ng t he  i s s ue . 1

Whe n a nd i f  s c i e nt i f i c  e vi de nc e  c a n me e t  t he  De l be r t  t e s t  f or

t he  a dmi s s i on of  r e pr e s s e d me mor y e vi de nc e ,  t he  s t a t ut e  of

l i mi t a t i ons  c a n e qui t a bl y be  t ol l e d by t he  c our t  a s  c our t s

ha ve  done  i n  ot he r  c i r c ums t a nc e s .   Thi s  doe s  not  r e qui r e  a n

a ddi t i ona l  a c t  of  t he  Le gi s l a t ur e .   I nde e d,  a  s t a t ut or y

e xc e pt i on e xc e pt i ng c l a i ms  ba s e d on r e pr e s s e d me mor i e s  f r om

t he  ge ne r a l  s t a t ut e  c oul d va l i da t e  a  s c i e nt i f i c  t he or y not

ge ne r a l l y  a c c e pt e d.

I  a gr e e  t he  Tr i a l  Cour t ' s  j udgme nt  s houl d be

a f f i r me d f or  t he  r e a s ons  s t a t e d he r e i n.
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__________________________
He r s c he l  P.  Fr a nks ,  J .


